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38 CFR Ch. I (7–1–98 Edition)§§ 20.801—20.899

§§ 20.801—20.899 [Reserved]

Subpart J—Action by the Board
§ 20.900 Rule 900. Order of consider-

ation of appeals.
(a) Docketing of appeals. Applications

for review on appeal are docketed in
the order in which they are received.
Cases returned to the Board following
action pursuant to a remand assume
their original places on the docket.

(b) Appeals considered in docket order.
Appeals are considered in the order in
which they are entered on the docket,
except as provided in paragraphs (c)
and (d).

(c) Advancement on the docket. A case
may be advanced on the docket if it in-
volves an interpretation of law of gen-
eral application affecting other claims
or for other good cause. Examples of
such good cause include terminal ill-
ness, extreme hardship which might be
relieved in whole or in part if the bene-
fits sought on appeal were granted, ad-
ministrative error which results in sig-
nificant delay in docketing the appeal,
etc. Advancement on the docket may
be requested by motion of the Chair-
man, the Vice Chairman, the appellant,
or the appellant’s representative. Such
motions must be in writing and must
identify the law of general application
affecting other claims or other good
cause involved. They must also include
the name of the veteran, the name of
the appellant if other than the veteran
(e.g., a veteran’s survivor, a guardian,
or a fiduciary appointed to receive VA
benefits on an individual’s behalf), and
the applicable Department of Veterans
Affairs file number. The motion must
be filed with: Director, Administrative
Service (O14), Board of Veterans’ Ap-
peals, 810 Vermont Avenue, NW., Wash-
ington, DC 20420. Where a motion is re-
ceived prior to the assignment of the
case to an individual member or panel
of members, the ruling on the motion
will be by the Vice Chairman, who may
delegate such authority to a Deputy
Vice Chairman. If a motion to advance
a case on the docket is denied, the ap-
pellant and his or her representative
will be immediately notified. If the mo-
tion to advance a case on the docket is
granted, that fact will be noted in the
Board’s decision when rendered.

(d) Consideration of appeals remanded
by the United States Court of Veterans
Appeals. A case remanded by the
United States Court of Veterans Ap-
peals for additional development or
other appropriate action will be treat-
ed expeditiously by the Board without
regard to its place on the Board’s dock-
et.

(Authority: 38 U.S.C. 7107, Pub. L. 103–446,
Sec. 302)

[57 FR 4109, Feb. 3, 1992, as amended at 60 FR
51923, Oct. 4, 1995; 61 FR 20453, May 7, 1996]

§ 20.901 Rule 901. Medical opinions
and opinions of the General Coun-
sel.

(a) Opinion of the Chief Medical Direc-
tor. The Board may obtain a medical
opinion from the Chief Medical Direc-
tor of the Veterans Health Administra-
tion of the Department of Veterans Af-
fairs on medical questions involved in
the consideration of an appeal when, in
its judgment, such medical expertise is
needed for equitable disposition of an
appeal.

(Authority: 38 U.S.C. 5107(a))

(b) Armed Forces Institute of Pathology
opinions. The Board may refer
pathologic material to the Armed
Forces Institute of Pathology and re-
quest an opinion based on that mate-
rial.

(Authority: 38 U.S.C. 7109(a))

(c) Opinion of the General Counsel. The
Board may obtain an opinion from the
General Counsel of the Department of
Veterans Affairs on legal questions in-
volved in the consideration of an ap-
peal.

(Authority: 38 U.S.C. 7104(c))

(d) Independent medical expert opin-
ions. When, in the judgment of the
Board, additional medical opinion is
warranted by the medical complexity
or controversy involved in an appeal,
the Board may obtain an advisory med-
ical opinion from one or more medical
experts who are not employees of the
Department of Veterans Affairs. Opin-
ions will be secured, as requested by
the Chairman of the Board, from recog-
nized medical schools, universities,
clinics, or medical institutions with
which arrangements for such opinions
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have been made by the Secretary of
Veterans Affairs. An appropriate offi-
cial of the institution will select the
individual expert, or experts, to give an
opinion.

(Authority: 38 U.S.C. 7109)

(e) For purposes of this section, the
term ‘‘the Board’’ includes the Chair-
man, the Vice Chairman, any Deputy
Vice Chairman, and any Member of the
Board before whom a case is pending.

(Authority: 38 U.S.C. 5107(a), 7104(c), 7109)

[57 FR 4109, Feb. 3, 1992, as amended at 61 FR
20453, May 7, 1996]

§ 20.902 Rule 902. Filing of requests for
the procurement of opinions.

The appellant or representative may
request that the Board obtain an opin-
ion under Rule 901 (§ 20.901 of this part).
The request must be in writing. It will
be granted upon a showing of good
cause, such as the identification of a
complex or controversial medical or
legal issue involved in the appeal
which warrants such an opinion.

(Authority: 38 U.S.C. 5107(a), 7102(c), 7104(c),
7109)

§ 20.903 Rule 903. Notification of opin-
ions secured by the Board and op-
portunity for response.

When an opinion is requested by the
Board pursuant to Rule 901 (§ 20.901 of
this part), the Board will notify the ap-
pellant and his or her representative, if
any. When the opinion is received by
the Board, a copy of the opinion will be
furnished to the appellant’s representa-
tive or, subject to the limitations pro-
vided in 38 U.S.C. 5701(b)(1), to the ap-
pellant if there is no representative. A
period of 60 days from the date of mail-
ing of a copy of the opinion will be al-
lowed for response. The date of mailing
will be presumed to be the same as the
date of the letter or memorandum
which accompanies the copy of the
opinion for purposes of determining
whether a response was timely filed.

(Authority: 38 U.S.C. 7109(c))

§ 20.904 Rule 904. Vacating a decision.
An appellate decision may be vacated

by the Board of Veterans’ Appeals at
any time upon request of the appellant
or his or her representative, or on the

Board’s own motion, on the following
grounds:

(a) Denial of due process. Examples of
circumstances in which denial of due
process of law will be conceded are:

(1) When the appellant was denied his
or her right to representation through
action or inaction by Department of
Veterans Affairs or Board of Veterans’
Appeals personnel,

(2) When a Statement of the Case or
required Supplemental Statement of
the Case was not provided, and

(3) When there was a prejudicial fail-
ure to afford the appellant a personal
hearing. (Where there was a failure to
honor a request for a hearing and a
hearing is subsequently scheduled, but
the appellant fails to appear, the deci-
sion will not be vacated.)

(b) Allowance of benefits based on false
or fraudulent evidence. Where it is de-
termined on reconsideration that an al-
lowance of benefits by the Board has
been materially influenced by false or
fraudulent evidence submitted by or on
behalf of the appellant, the prior deci-
sion will be vacated only with respect
to the issue or issues to which, within
the judgment of the Board, the false or
fraudulent evidence was material.

(Authority: 38 U.S.C. 7104(a))

§§ 20.905—20.999 [Reserved]

Subpart K—Reconsideration

§ 20.1000 Rule 1000. When reconsider-
ation is accorded.

Reconsideration of an appellate deci-
sion may be accorded at any time by
the Board of Veterans’ Appeals on mo-
tion by the appellant or his or her rep-
resentative or on the Board’s own mo-
tion:

(a) Upon allegation of obvious error
of fact or law;

(b) Upon discovery of new and mate-
rial evidence in the form of relevant
records or reports of the service depart-
ment concerned; or

(c) Upon allegation that an allowance
of benefits by the Board has been mate-
rially influenced by false or fraudulent
evidence submitted by or on behalf of
the appellant.

(Authority: 38 U.S.C. 7103, 7104)
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